Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C.

In the Matter of

Improving Public Safety Communications
In the 800 MHz Band WT Docket No. 02-55
Consolidating the 800 and 900 MHz Industrial/
Land Transportation and Business Pool Channels
To Allocate Spectrum Below 3 GHz for Mobile
And Fixed Services to Support the introduction of
New Advanced Wireless Services, including
Third Generation Wireless Services ET Docket No. 00-258
Petition for Rule Making of the Wireless
Information Networks Forum Concerning the

Unlicensed Personal Communications Service RM-9498
Petition for Rule Making of UT Starcom, Inc.,

Concerning the Unlicensed Personal

Communications Service RM-10024

Amendment of Section 2.106 of the Commission’s
Rules to Allocate Spectrum at 2 GHz for Use by
The Mobile Satellite Service
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ET Docket No. 95-18
To: The Commission

REPLY TO OPPOSITIONS TO PETITIONS FOR RECONSIDERATION

Preferred Communication Systems, Inc. (“Preferred”), acting through counsel and
in accordance with the April 6, 2005 Federal Register Public Notice', hereby files its
Reply To The Oppositions To The Petitions For Reconsideration filed with respect to
certain issues in the Initial Report and Order and Supplemental Order released in this

proceeding.?

1 70 Fed. Reg. No. 65, pp. 17327-17328, April 6, 2005 (“Fed Reg Natice™).

2 In the Matter of Improving Publlic Safety Comrrvrscations in the 800 MHz Band, Report and Order, Fifth Report and Order,
Fourth Memorandum Qpirion and Order, and Order, 19 FCC Red. 14969 (2004), as amended by Ematum, released



1. BACKGROUND

On December 22, 2004, Preferred, along with Silver Palm Communications, Inc.,
filed a detailed Petition For Reconsideration of several key aspects of the Initial Report
and Order in this proceeding (‘“Petition”). The Commission acknowledged receipt
thereof on January 19, 2005.> Subsequently, the Commission set April 21, 2005 as the
deadline for filing oppositions to petitions for reconsideration of both the Initial Report
and Order and the Supplemental Order.* A number of such oppositions were filed.

2. NO OPPOSITIONS WERE DIRECTED TO PREFERRED’S PETITION

Preferred has now reviewed the oppositions filed on April 21. None of those
filings refers to or otherwise even mentions the Preferred Petition. Moreover, none of the
oppositions filed substantively addresses or seeks to refute or distinguish the detailed
analyses provided in or cited by Preferred in support of its Petition. The substantive bases
detailed by Preferred for reconsidering the Initial Report and Order remain unchallenged.
The Commission must duly note this fact and the substance of Preferred’s Petition as it
reconsiders the terms of that Report and Order.

3. PREFERRED CONCURS WITH DUNCAN REPLY
As pointed out by Richard W. Duncan d/b/a Anderson Communications

(“Duncan”) in its Reply, Nextel claims that this Docket is the only appropriate venue for

September 10, 2004, Eratumg, DA 04-3208, 19 FCC Red. 19651 and Eratum, DA 04-3459, released October
29, 2004, rewon. and appedl perding (“Initial Report and Order”); Supplemental Order and Order On Recorsideration, 19
FCCRed. 25120 (2004), recon. and appedl pending (“Supplemental Order?) (collectively, “Rebanding Orders®).

3 FCC Public Notice, Report No. 2687, released January 19, 2005.

4 Fed Reg Notice, supra.



addressing the issues raised by Preferred and others; then Nextel simply ignores these
issues.’

Further, as Preferred has previously echoed, the Rebanding Orders discriminate in
favor of Nextel and its affiliates to the detriment of non-Nextel Economic Area (“EA”)
and site-based licensees like Preferred and Duncan. Yet the Commission has failed to
articulate a reasonable and defensible rationale or justification for such discrimination
and, as Duncan notes, the resulting devaluation of spectrum rights, for which Preferred,
among others, paid many millions of dollars. Preferred wholeheartedly agrees with
Duncan’s analysis on this point.

Preferred also agrees that the Commission must reconsider the Rebanding Orders
in light of the proposed Sprint-Nextel merger.® The Rebanding Orders’ grant to Nextel
of a nationwide 10 MHz license in the 1.9 GHz band was expressly based on a “value for
value” exchange. If the effect of the merger, as Duncan contends, is to fundamentally
alter that equation, then the foundation for the Commission’s deal with Nextel on 1.9
GHz spectrum is fatally undermined. Moreover, in light of the Commission’s
Supplemental Order, that supposed ‘“value-for-value” deal is already based on Nextel
receiving well over $400 million in additional credit for spectrum that it does not directly

hold (e.g., is held by Nextel Partners or others). This in itself raises significant questions

5 Duncan “Reply To Opposition And Comments Of Nextel Communications Inc. Regarding Petitions For
Reconsideration,” April 28, 2005, at p. 4.

6 Preferred also filed a Petition To Deny the Sprint-Nextel merger on a variety of grounds, including the
grounds that allowing the merger without conditions would only exacerbate the impact of the Refunding Orders.
See Petition To Deny of Preferred Communications Systems, Inc., WT Docket No. 05-63, March 30, 2005.



under Federal statutes such as the Anti-Deficiency Act and the auction provisions of the

Communications Act.”

4. PREFERRED ALSO CONCURS WITH TRI-STATE RADIO PLANNING
COMMITTEE

Finally, Preferred concurs with the Reply To Opposition filed by the Tri-State
Radio Planning Committee, which points out that under the Rebanding Orders public
safety will lose “operational area” in some cases. Public safety and other potentially
affected licensees need to fully realize the true import of the interference and other

components of the Rebanding Orders’ process.

Respectfully Submitted,

PREFERRED COMMUNICATION

VV

Nicholas W. Allard
Stephen Diaz Gavin
Patton Boggs LLP

2550 M Street, N.-W.
Washington, D.C. 20037
202-457-5292

7 Preferred has raised these and other issues in a Petition For Review of the Supplemental Order filed with the
D.C. Circuit on April 11, 2005.
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